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o £24 Aelo] &atehn AT S Aelat weel] dejels F2A 5%
Adstedof shal ol HHatel s Al el Aol AHslEls] o drka T,
A kel A o] 1 A Aol ZakA AgH e AuAe)
L o AE ol 2 AT A jale] FAH el AHo] Aeiuc)
ABAS] B o AR Folw Agshrke] BAlL D 7leAne] o
AE 7loiat B e Sajsloio} &S o 208 4 YA 2 @ 299
W oW B &R S8 Solslelo} AT F71% Ay Told
5 gleAsh AgHEThy AL e W )2 Flo] SaAES] BAo]
uEs A% A4 Yo S WY 9L o Eeho

o] F& AuAe] FEE o= AR o]z AHaHE Ao] SHAEe] ZHL
A2 e 5 QleAlol diated sk, Ao @ A Aus el

1) Az, FAE FALEE A38he 79 i A1RA gl st vz Tsbrleyy
T, AlsH Az, b Aslr|eHaA A 2012, 2% 24 455 AT ST
W Al wh=, 2009 ol S AA ol FEAAF o= AR 8642571 F 38%
33,6974& 7AZAA =, ALAA R A T S Ao AEke] Ao AdA
A3 AL 2%l 2k Aol A9, 2009 S FEAI T W Aed 7047 F
61%2! 428715 183t 5L, o] 7kl A RS Ao FAAAR AL 29771 2%
69%% AHA| gk} ).

2) AHA AlGPA Hetell e o] A o] AbhH] o] At AAkE Al L, A= 9
At Azl A 271 9 Gel A a7 Tix ) B Aleees, WA 3, 2012.

3) Samson Vermont, A New Way to Determine Obviousness: Applying the Pioneer Doctrine to
35 US.C. 103(a), 29 AIPLA Q.J. 375, 378 (2001) (“[N]Jo area of patent law is more subjective
than the obviousness standard.”).

4) Id. at 429, fn. 2 (53 AE7} DA A o) o]ulA|3t=RA] & o] st Zlo] I/,
TAA R ofFA F&E ool 1 FHE FAF=AE oldldte Aol olgivhe A™H)(“The
difficulty comes in understanding exactly how the patent system helps the economy and how
particular rules contribute to that goal.”).

5) 53 Alizee] H2 WS e Asla 1 o] -5 ErR e Ry V| WS 38
AbkA of] olulx| S FA o' ),

6) Giles S. Rich, Laying the Ghost of the “Invention” Requirement, in Witherspoon, at 1.501 (“[I]t
is the heart of the patent system.”); Elizabeth A. Richardson, Back to the Graham Factors:
Nonobviousness after KSR v. Teleflex, in Toshiko Takenaka (ed.), Patent Law and Theory-A
Handbook of Contemporary Research, Edward Elgar Publishing, 2008.
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o AHre] S8 5F8S AL sl A, @ o] -4l SEeEE
A= A=z, @ @3 Yyt AAste AR +HE S S8k o
ol Aol o] BH R npA A ™ AAH O R ThsghA] ol tisfed arls)
322} gk, o] of Falste] 2k AR A 3t AnbA ] el E A A e
Aol E7Fssb7] &= ko sslr| = shrhar bRk ks ARk ]l Hie
off W3l 37} AFollA Z ofeddS VXA glrkar el =, 7]
A F- 7)o WS TP BeA A RA S B s e A B
T gAE R wA jie]el] thste] afsla slvka AaEint o] &2 22 ¥
S AtstAl olsfshAl shar, oyt AF-olAe] WEE Foful= A=
o} ol8l, 223k L.afjell tHate] dopr | ffsto] RA 53 A =2

1. S8 (REF, patent)ghe &ofofl gk &3

q

patent= 2] ‘open’| 2= o7&
el = s eatslr] flste] S A=t

EdEdar, SeAIee] 2o W el 7l (open)2t Lol thgh vbc -2 A1 2]
e ] Fofo]lm g S Al Eel A= & sk Aol Bl e
535555 “Letters Patent”2} 3 3T

Zolt}10) 0171442 patent”} F-7N(open)eh= & P1E 7171 Zlolsic). 2e] H3hd,

55 o] ‘patent’E Mg A1 ®)

N

S, %9 BE, 3EEABA B Ao FAAe|w AW AL
: !

3] {gﬂ
h=} 1w
91 Wol A el o= shrke] Hielel ofs) Fels 3 HlAQl Fte] b

o
= hal
ohehs 2 ARk L) 275 (A1 A kel A7) o] 2 AT AFrA o WnE
o]l A G AlRAo|RE o]/ Zlola, A WA ks S1E ol ol FH o
et 4

=
b stolof Qb QRS TR g 37 A Aol a7 stk
o &3, ol & ‘patent’h= Sl 1200 FHE ehRle| A A= 7] A =bebd ar,
I F s, =59, vse s AsEglvtar ghe}, <http:/dictionary reference.com/browse/patent>.
9) Thomas G. Field, Jr., Introduction to Intellectual Property, Carolina Academic Press, 2003, p.
3 (“Patent, the adjective, means ‘open,” and patent, the noun, is the customary abbreviation

of ‘open letter.’”).
10) Id. (“The official name is ‘letters patent,” a literal translation of the Latin ‘letterae patentes.’”).
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S8 A =2 ?’“*‘01 i 9] 3 7H(open)o] 22 1 34]-8-1-l patentE AH§-3F
5% a7 = Zlolch

J

°oj?, =) vla Fell A ARgEo] gk §-o]ql ‘Patent’E A2 A5
Hshs AellA o] oWl sy} 1 §of & oWl xtel = st At
= 2Rl Zlola o vl AR S HEF) 7 A - E S Aol
Aol SHAET} Hxw E‘%JEIL A= s S5 Avbt slads
Zeo)aL, 1 vjAETFe] ol ol el HA Al wieliS 3]sk YAl s
A7F vl SEEA Bl Aol 22 g Al (e vl LA ]

o]l o}zl patentell TH-8-3h= &0l = S3|¢FRF7F A= S Hlolrhid) LA,
53 5H3] FrlEe Hepola aeleR S3E U E‘ﬂéf{} 7ﬂ°l°ﬁ°¥

sheh= ©3)7) A7) Ao|chias) 1w, 183 eEe
A} Sl QA el 5 g 2] Aol AInA Fke
za%»HWWi@ﬁi%uw%@ﬂaﬂgﬁfy%awi%saﬁ}Lﬂﬂ
Ae) g Fofste Alzde] oht),

st wge]l Pl dete] HeWe Folsh: qAHn Axy
1 =N 7

(incentive-to-invent system)ell 7|RFgle} 16) 12]3F Q1 AlE]

11) Sl = 535 (patent law)S ‘Patentgesetz’©] 2F3L A ghc}
<http://www.wipo.int/wipolex/en/>.

12) AT, A 5 g PRl A SHAL Yolah A9} g 5UY Ao
/\§7T—E] 7«]011;]_.

13) QB 2 $vebs S S Hahele A9l FHE Fi 0w, FE paent'E
A Alyeh e Helsted, B4R A) Aol FHE Bk FFE A vh )
eh olv] & LA epch ol $2e) Seact o e} walvh

14) ‘,,IE_HL(,_O]ZJXP) «2 Al B S oJwA BEukS7l EF v Ogo]j]j]\j]n IPL.U]/‘\ 2016.
6. 77k 71 K S RE e} JqfulE R s ] Aele] afe] HHd F «5a i 5HE
sholol] AZw]7| Rl Aby ofolgle] 54, AH 712 F2 WHs] whA Ao Banhy

= A=gl o gl ) <http://www.ipnomics.co.kr/?p=50861>.

15) AR 53, #ablE 53 Fellxe] 5o SeA|mellAe] e EEE A
ARE F& og . A s <55 298 AFE 521 per A|AA
589 Ha wme FE o, AEEEE A2l Al3E, A stal Wkl s,
2008.

16) Mark D. Janis, Timothy R. Holbrook, Patent Law’s Audience, 97 Minn. L. Rev. 72, 122 (2012).
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oA Hg=m, 3 o2 wEHANAME HEHrt S| FeofSS
A7171 f1sted A = Aol A Foshe S Sl e} v’
b Aprize)S At T2 Lol gk A e Htolghs v E
tel o T8 vide] 2 48 =
fatell 4] SASANA 574 F= 7 7P A=EE AT 5 9l 3099
3 A 54 T AR 0% Awht 1279 ¢ A SAk=
A 2~ 'l (40% A 2~€)2] AebA S v wEkat 10% Al 2~81-S AF9] 105 o]

1< A& 7= v, 105 l3ke] st E2]
7|8 sk whlS ZRAIERIS) 40% Al o e

4 + ik, 3% ol e =4

M E = S 7RI aEAbE FolAl AdaelA 10% A1~
ol ¥ F24, 40% Alxdle] o F2A el Histe] aRlsty 1 = F o=
shtell o 45 e AlLgE AA, &8stofof & Zlorhio) Ao w
20% == 30% AlEo] AEE TRk 10% AlSFTE 40% Al~Ee] b o
A3t A7k awle] A ojok sk Aolrt20

SeAEE AAste A= fleh AR RS stojof 3k & SH,
10412] 532 5 1At 5815 Foshe ALm10% A2g 40 e
535 Fofsles And40% Al~E)S vlaste] of W Al xwle] o] Ut
AAAE #ebstolof sh= Zlolrtan 10% A28 S 7ts Ald =
A 1
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17) 74& Whow S o= A we] WEZRE o)A visde]|mnE STt o}
FofA 2aElo] ke v R}, o] PR« o] EAA of et
A AV =7, 2002, iHEAAAEE wAbell Al FAHA A A P &
51.1%°194 3L, 93%7F FAA A 235 7k & Flolgtar S5 AbeE).

18) 7UIHiLL uszﬁ AA NS AEr Aoy Ea] w3 BA ) A3 3 ;‘d-” M) gl
% Alzod Al1E, "adEa HEAT A, 2015, 365-3665 (R HA] 8710] A A A
& 7pelle WHAEe] SEUE A ot 7k Qe EHEe] APE I A 7]ed]
vl F/NE o] f-o] AR o] FoAA|A| ofste] FxAA WHe] A S A Hrlr),

19) T3, «fdo] 22| FA- A & T 7leAb e reeEr, A, A4sE,
=2 A A3 2014, 27285 (53 Z el diste] SE7A 0l 50%<] 7372k 25%<]
735 el gigk o8- debd Aoty

20) 40% Alglo] 7|EAdzlTolAl o f&dk A=l

21) ARA EE o Folo) W ale] ofze] AatatAlel tigk An. A k] =, 378%

22) Samson Vermont, supra, at 394 (“Therefore, raising hurdles increases the proportion of major
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3. A 538 JAEE A 2H

EF AT 10% A28} 40% A28 FHle] AL3l= A 2 HA
g2l go] Aol 25} °]E°17‘]f’—i, ARA P A
7] S FAES WS S EolS lolthes) Al HA
w3ato] 204171 & vl 12 10% Al2=dS Agstsicta AzEo 5,
3] AEA] FAHA] 7] A 2 EEs %
A Ad o] M54 (flash of creative genius)°] FiE ofof shodwd Aolrt2627)
& el ojshe, 53k o] 53 o] Azjnto] 21 wAdS
THISHA = AL, gl 7]%X}°1] -"/]??} ATriRke] A= Z‘li/‘o% TH|8}7]
offirh LA, 20417] Zell= o] 53V off 1 AF 5371 Hsdct
stiete Al 57} = shslch gk "kl ﬂhﬂ@l 19493 Jackson
A2 R S3= o] obF &5 A 2 S|zt vjdE

gk u} glv}28) 1 A Bl Woll A 5 (monopoly)®] =7} Al o= &

A U HU

inventions.”).

23) Id. (“As explained below, increasing the proportion of minor inventions injures the owners
of major inventions because minor inventions inspire anti-patent legislation or jurisprudence
that catches major patents in its wake.”).

24) 713114— Qro] =3 366‘34(“‘37'“4-4 5'_7HE £33 uhy o] 8-o] A3} o] &
HAE o] el ﬂ?ﬁxﬂﬁ"l TAle] DAL 2l RA Q7o tigk A 9
b 3 5 glekmy,

25) 14749 My~ Es]io] A= Azt 3R +8& o] A dAsd e A9
Jacob S. Sherkow, Negativing Invention, 2011 B.Y.U. L. Rev. 1091, 1096 (2011) (“The Venetian
Act also had a primordial nonobviousness requirement: it restricted patentability to only ‘ingenious’
inventions.”).

26) Cuno Engineering Corp. v. Automatic Devices Corp., 314 U.S. 84, 91 (1941).

27) Cuno T o178 A HA N I8 A=A #H2 Howchkiss T A 492 “more ingenuity”
g S0l AREEll A, 1 8019] 9l oJH WAL A = ofd HAL frdsAl
ATt Cuno ol 53] AT AMAS § HEAQ Aol

158



=
oX
e
Ach
N2,
ofo
i
NW‘
pally
°
IS8
2.
IS
=
w
(¢}
=
=
(e}
=3
15
5
=
lo
£
A
=2
rti
ot
to
ol
=

AL H9 229 2@ AEA 2907] WA FHAE Folsh Sale
ga W] 5aE Asvon $4IES AN Ao F2ch

u5-0] 19524 55 A 21 R2A W]l digk Fr]A4<] WistE ©3he]
(‘flash of genius’ T ol h-2) 10% A|~®-S 3P| 40% Al =gl o= WA
t}3032)33) Z 195210 v 539> R BA o e A S A s, A
7|=A7F A7 2 5E £l 3 (obviously) EET Sl
AR AL F-AA] EIeF At S = =
AYrle=z iy 228 e ATFeA)] whe dsted = 31RA
3 XJJM
Z] o H¥-(could have extracted)E

G 8L, golahl B5 4 sl

©3%(could have obviously extracted = would have extracted)g& = W& “§o]%

28) Jungersen v. Ostby & Baton Co., 335 U.S. 560, 572 (1949) (J. Jackson dissenting) (“the only
patent that is valid is one which this Court has not been able to get its hands upon.”).
29) A& ZAAs7] $18F #al “Clayton Act”7} 191441 A A=Atk The Clayton Antitrust
Act of 1914 (Pub.L. 63 - 212, 38 Stat. 730, enacted October 15, 1914, codified at 15 U.S.C.

§§ 12-27, 29 U.S.C. §§ 52-53).

30) 1930t 2 19408 vl=rell 48] HEEF A (anti-patent) 91 7]l w3 A2 o5 A
E Lodewijk W.P. Pessers, The Inventiveness Requirement in Patent Law, Wolters Kluwer,
2016, pp. 188-197.

31) A3 5AET 30% A2=wE At ol 50% Al2awE Ak

32) Pl=re] AlAb Aella] S3AAbE kel 582l | B2 ﬂhﬂi 50%% Stk
Dennis Crouch, Status of US Patent Applications, Oct. 11, 2014. <www.patentlyo.com>.

33) David E. Wigley, Evolution of the Concept of Non-Obviousness of the Novel Invention: From
A Flash of Genius to the Trilogy, 42 Ariz. L. Rev. 581, 591 (2000) (“The flash of genius
test was eventually rejected by the 1952 statute's § 103 standard of non-obviousness . . .”);
Tom Arnold, My Friend, Giles Rich, 9 Fed. Circuit B.J. 39, 41 (1999) (“Title 35 was passed
codifying the theretofore disjointed patent law for the first time, adding in a section 103 standard
of patentability with the last sentence intended as a repeal of ‘flash of genius’ . . .”).

34) 19524 H HA Y] o=l W3tel= by & L Giles S. Rich, Escaping the Tyranny

of Words-Is Evolution in Legal Thinking Impossible?, 14 Fed. Circuit B.J. 193 (2005).

35) 1932 @= 53 arAe] A RA I} =8k “obvious2he 018 ARSI AL, T A o]
w52 1952 W JRA el 3 3S v H-S Zloleta F5H ) Patents and Designs Act, 1932,
22 & 23 Geo. 5, c. 32, § 3 (Eng.).
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g = Qleh3037) T2 folAel g AtE sl 7)ol
H5(E el 712 e] eellA] o] Foixlch 'l AR 19521 THA o]
Qg vl=e] A8 A Ye]e] A4 AL T]EApis) E folmEro gt
SekE} & o FAA 2= <F A ordinary)’ 2 8] (obvious)' 7+
5| A wlele] F Al o (keywords)e| Tl 19521 WHA] Bl=-2] %1 WA W]
5 AARE A= (2 B S EARAY) AL Rich HAFEAL39 27} e’
A5 WEgstA sl glrkao4n
ol2]qk v|=r2] 40% AlA~®'> frH, FElvEt SellA = FAREHAl A= gt
o] g, SolEF AF-F Fgel qleiA 7leAd-7H <A (could-would)
AIHS A8 &, 49 ZIsAt Adrlsz T i E S =53
93 7F&d (could, possibility)e] AA == ZARto R = B A o] H-A = A
2&2m 7)1 4 (would, probability)e] 17 = efof Z1H AJo] H-AJ X 43) {-7] ol A]

36) “FolEE S 7] AR fARE 2R AREsta gl il 2016. 1.
A3 201352873, 2880(% ) TA (T EFTEE) AP (.. T ZIeATt AT S
LolsAl =& 4 EAE Hsledof g,

37) AeZx, Y =1, 45 AT 9¢d BelA e S e folFudeR By e

38) gabe] s)Fo] H RS Babel slEatE Ak Ao /e At
FAol A, 29217 &) o] $4e] 71eAk= AA kAL 9lTh. Jonathan J. Darrow,
The Neglected Dimension of Patent Law's PHOSITA Standard, 23 Harv. J.L. & Tech. 227
(2009).

39) 533 #elste] Fx}e] Ha 2R UL I(#K) Rich FAFelth 2] 73] Tom Amold
53 I A= “My Friend, Giles Rich”2= Al 5-2] =3t A Rich BA7} «ml= 535¥ &
I TRt o] Wol trsgdrha Hrkek vl g}

40) Giles S. Rich, supra, at 206 (““Nonobvious’ was selected as the key word. Other points followed
naturally: nonobvious to whom and as of what time and in view of what? And, most importantly,
nonobviousness of what? Of the claimed invention as a whole, as you well know--not the
obviousness of the differences from the prior art. And to prevent use of hindsight--a difficult
task--nonobvious as of the time the invention was made, to a person of ordinary skill in the
art.”).

41) Rich TAPF L 49—01 5 A2 AL o3, F Solv Aolx 18805 IHE (Pearce v. Mulford)l
AHE AR S| Zloleh Rich BAPE 2 FA A AREE 8ol E A o= WA A7)
Zleolch,

42) WIPO #FE-ell o3tol df 22| 57b7h F4kel 71eat 9 folmEe NS AREsta
S THaL 8k WIPO, Certain Aspects of National/Regional Patent Law: Inventive Step, 2016.
<http://www.wipo.int/scp/en/annex_ii.html>.

43) W8] <535 870 F FEA ] g v A 138> TLaw & Technologys A78 Al5%,
Al 71EIYAlE, 2011, 1045 A -2 A2 0] Al ®iA] DA A EA= =
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FE P13 S FAE PelE S g

S2)elel A4, 19734 S ARIA W zs AnAe] Bad (2
A Aoz Apghel Salpel AT, T A7 Qe B
TR A AL e @D 7 S ol A Babel A4 A4 A o
“golat A A $o1 5 Abgatel strhio 2, $eluiele] 24 wele)
AAE P15, 317 R R B4 71 8 ol mdolehs ol
sopsivhan

op
o,

il
N
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oft
o
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N
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N
R
i
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oX,
ok
fr
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>
b1

7l
AlzdlE AAl= e Aol S, B 52l oS 7 2449 50% S

= o
Z3)ste W el dgtel s A RS FA A dotok sk Aolth LA

‘would-could approach’™=, A1 HA o = Fdxtebd 7 WS & 5 9S Z(could)’17H7}H
ofve}, Bdzrt ol AAdAbel e A dE 72 2 AxE Jed AAE
Azt s oS 7MA A S &
A ek Aeugeln)

44) “"4 o] =, 1045 (TR A = 1< A¥ 75 (technical feasibility)™ 2 A& ol
Aoz} gloks At R e BdArt AAE A EA AFHE 4 kil (what was actually
achievable) AE-5 W2l7|oll= FE344] ks Aol

45) EPO, Guidelines for Examination in the EPO (2007), Part C, Chapter IV, 11.3.

s,

(would have done)?17}+8] A2 AA ¥ =

46) 20144 64 11¥ HE A127532 2 NAE E3HelA o= ‘ﬂd%%i 47 4%
S 2 WHH f‘&vl_ A ol Lo|HAE AR Hﬂﬂ%}d °4 T 8019 ovle Fd3)
th, <golatAlE dukRlEo] oldat=d ol F-o] flvh= A, (B))Eold oleh= Sol7t

A A ohe ;ge zhetabm <golshAE TR %L ol 8 Egkednt,

47) WIPO SCP Secretariat, Study on Inventive Step, SCP/22/3, 2015, p. 24 (“Consequently, the
pertinent question in determining lack or presence of an inventive step in the great majority
of countries may be: what is meant by ‘obvious’ to a PSIA?”).

48) ordinary = normal, usual, not special: 5% = ordinary, common, usual ({]°1H d I ALA

49) W2 F7tel A= 4L VlEAb et £ Al T (average) 71 EA B f{’%
AbgstEdl, 2 F RE2 Fojoldl Al AzpE) o]xehel e of= ey A
ZEnlo}, Zaety]g) B2 gt #H 5 AlE] Ok (recited from WIPO SCP Secretariat,
supra, p. 5, fn. 17).
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6. SolE% v. AYES: HIAEA v. vlEol4

vl =98] Z1 1A We] e} e 3le] ‘nonobviousness’ B ‘obviousness’2H= -8-¢]
7} AREE ] kAL 1 g5 el WIAAGEEBM) e APE Aol
Hedsto] ghrlso) 71 e odtelx] el Zlow AztElrts) Iatx 123k
= TAE AHEEE Ae] Qlthsy) Elu, DRk o] S A T H o]
b= R =k ¢S S, S8 200435160 BA -2 <shut

2 N7t A E O Sh= 7T, Gl 7lsteke] 14
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50) 871, “FAFEIta W] AnAg s B E FALEs, THE, Alses, HEys,
2006, 70Zml=2] 3ol glolA f-Evtete] R RA e H‘J% = Jh-S BAEA
(non-obviousness)®1 L ...”); o]d2}, «n]= KSR #A ¥} v o] xR A Adr|Fe] M3l
PR A AR, 5313, 2008 74, 195%(“%11“01% ek Xﬂ = A2gke] 5887
TAE A A= “Li*‘] I 71 wokellA T4k RS 7Rl ARl BeiAr) B3
2] FNEFEollA olakAl AzE d 5 m% ko), ofof wfEl gt
2] v]=2> B2} dmon  obviousness)EH= & ARS-3ha )A|RE 1 AL A) 9
| T3 Aoty Al «xpr Aol gk KSR Pl Ao e,
rLaw & Technology, AI3# 14]41 gl 7Y AE], 2007.
51) Sean M. McGinn, Sam S. Sahota, H S&# “HARIZB1T 2 #E5M & KB BT 5 JERHED
12D T, Patent, Vol. 67, No. 3, 2014,
52) A2ts, TSI ARA, | Wk AL 2014, 355 P15 7 A A (obviousness) B
W] 2} A (nonobivousness)® | 2= §-61 & A3t $-=velr} ALE3he= 2 RA (1nvent1ve
step)el2h= &-o19) ofE A& AFE-ghe) ),
53) "F7FA| 2 Al9FAFH new matter) Tl = APE A Jide] A S¥Ich WAl g B EUY
AA S BA e g a3 TAAHEA L Azed, 1275 .. FEAA A g AbeS
AlgtAabate] ofum | ),
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ol ofd o:[_,
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1A e $-0] =% (obvious extraction)®] Frwtel] 3k 3]

N

A71= AL vbEAEhA] vk e n R, A8 A ek fE s = @])El
drolehs §ol7t AREE oo & Flo|thsss) mw, gol kA= d ol “easily”
= “obviously”2} W-SA1Z = 13560 AP EAIE “much easily”, “very
obviously”, “self-evidently” 52 ™-&A1Z 4 S AHeolc}

FrAFSHAL, “obvious to try”E Al Z=AP o]t Wl k= A 7E ol=Hl, L
fol= A =go] 2 WHAxofof gkr} “obvious to try” o F-5 Htsl= 75
el shed, 20081 ANt} A U2 Sanofi v. Apotex 7 Sl A “obvious to try”E
14317 el A= 2=lgt Al=7)F A gh(self-evident) H ol AR S = ofof
ghobar A AIgE vl glehsn) 22 d A Hl AEL= 2005 9 Ao
Saint-Gobain v Fusion St el A WA A A= $1=H]58) 1 §- 2008 = <
(House of Lords)~- Conor v. Angiotech 74 g2 g=]& <l 7| (fair
expectation of success) Fl~E-E A A3t ths) 1 £ 2012 3= &
Generic v Novartis 7ol A 249 Bl ~E7} A 8w = A3E gl& 5 9le
E grEL A% ALl &o]/ﬂ(xly‘ﬂ) et FEAS A AsH=E Aozl
AA s The0) LefA] el e Al #ElH 7| BT e
AEE = Aola A HlIAE= oe- o2 HEH= Aol Hdr of
Helol 71%314, “obvious to try”= ‘Al E-go]’ 2 W x| ojof 3} &
gttt 443 7lEo R A HAEr A8E= Zlolzka o=

13 13

o]

54) ARA S w]Gol A3 A-SAIZ Abell: A o] SR, TAASRAU G Ao,

°“’*} 2005, 2155 (53 o] ZkFofof & “%ﬂ 4 271e st} 532 A
o)l &7 A - AIGEA] - I RA] (H]_Q_o]ﬂ),J 3t & -ﬁLZ-l 3].‘L(7G:L;<j' _9_7‘_) D).

55) TRl A ol 4] «B-o] A olEls S0l ARE-RH A}Eﬂ EH <1 2016. 3. 10. 3L 201352613
BA kA o] Al FSET AR 4] HAtel WYt H]Liﬁ*ohﬂ%}‘ﬂ 29] T el o}
Hb- JAe] FA S Agstel folaiAl At 5 Ql= vAkelel st | Hlziele
ArrgolA wekell A WeElE Ll Axe] ).

56) ‘obvious’®] 1= plain, manifest, clear 5| A A=t}
<http://dictionary.reference.com/browse/obvious>.

57) Sanofi-Synthelabo Canada Inc v Apotex Inc 2008 SCC 61 at para. 66 (“For a finding that
an invention was ‘obvious to try’, there must be evidence to convince a judge on a balance
of probabilities that it was more or less self-evident to try to obtain the invention. Mere possibility
that something might turn up is not enough.”).

58) Saint-Gobain PAM SA v Fusion Provida Ltd. [2005] EWCA Civ 177.

59) Conor Medsystems Inc v Angiotech Pharmaceuticals Inc [2008] UKHL 49.

60) Generics (UK) LTD (t/a Mylan) v Novartis AG [2012] EWCA Civ 1623 (“impose a straightjacket
upon the assessment of obviousness.”).
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T A7Fe ojz] AAuRES A AR o]a), el d ekel] tjahe] A R}

1. F9# 53] (gold-plate patent) gt

gk g of] thslel = FH= A 532

TS shoivhe) = dut 53

53]l distel= o A

74 (cum laude) 91°ll %574 (summa cum

= 93k Aol & FA2 O odnk iy G

WS Fidhe 7S TRk Aol Wit osithe A, @ fElvel SellA

12 3F FHA] ol ALAlIE A&7} o]n] &5 glovt & AlEe] AEA e

ol o] A71E AL slvk= A3 @ 7oy BAksk S A RS o 418

stevhe A T S S A AL slofA] Al E A E A= AR R,
SaA =] A S oA A sk FAelekan Az

B
uft
o
=
ol
[‘ﬂ
< _1

61) Naver ol AP (A3t 1vt Sr8hA] obstol = Ad= o whg wsict ),

62) Doug Lichtman & Mark A. Lemley, Rethinking Patent Law's Presumption of Validity, 60 Stan.
L. Rev. 45, 50 (2007).

63) MHEE Ak, ~geluieh Al gAlebAl e AEA el B A E S 8] vlaalel s Ty
ShA, AR Alas, AFUISHL Wb AT, 2013, AN, A gAGAE] A%
el J?ﬂr?‘& A, TR el AlseE, AIAERAY, 2000.
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(obvious extraction)2] Felol] 3k <5

“The Economist” 20151 84 8} 7| k= 538|425 nirolo} oy 43}
HA, -?OME 5ol= 2 el diste] Fojxojof stu ARA FES
=ojo} glcty FAslgThed) 1 FAE 40% A Al A~d W) 100 54
Alz=gle] o HP%‘&'%}D}—E A vhEA] o, SsjHore Bavt glglvizt
& ofxpy AR Ao wrdel diete] e Se|dS i3 Bav) flvks
AR, W A5Ho] glrhes) upebs, eh AR A2 4] 9 W
A71Eer66) spA Rk, 223 FAS = Estal A S AR A3
40% 757 AlnwlE A f‘f} shom, ofefell A Atvl= whet 2hol, 10% 954

A

O:

3. 2 Wl 20 EHAL Hojels o] AeluAL
Ak o)

64) “Patents should reward those who work hard on big, fresh ideas, rather than those who file
the paperwork on a tiddler. The requirement for ideas to be “non-obvious” must be strengthened.
Apple should not be granted patents on rectangular tablets with rounded corners; Twitter does
not deserve a patent on its pull-to-refresh feed.”
<http://www.economist.com/news/leaders/21660522-ideas-fuel-economy-todays-patent-systems-
are-rotten-way-rewarding-them-time-fix>.

65) Graham v. John Deere Co., 383 U.S. 1, 11 (1966) (“The inherent problem was to develop
some means of weeding out those inventions which would not be disclosed or devised but
for the inducement of a patent.”).

66) ABA =85 FoJoF ghvhi= 574 Sean B. Seymore, Foresight Bias in Patent Law, 90
Notre Dame L. Rev. 1105 (2015); William M. Landes & Richard A. Posner, The Economic
Structure of Intellectual Property Law 304 (2003); Michael Abramowicz & John F. Duffy,
The Inducement Standard of Patentability, 120 Yale L.J. 1590, 1614 - 16 (2011); Joachim Henkel
and Hanz Zischka, Why most patents are invalid--Extent, reasons, and potential remedies of
patent invalidity.

67) Samson Vermont, supra, at 396 (“It may be infeasible for PTO examiners to determine the
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febale Ao AuA Helel wel oA e ARAe shekstelof
e} %, AuAe] A g Bl 17| eH Awe] 27 $ed
o= MelE T HES HAE oh R} A o] 207t HH
& plks el jstel Aeld ARgS bR S AT 2 AR
Esjuio] Qg 7 ¥3e] ohith. 2he WHel tisteli 53477k fols}
B AR A 2097 A9 BRAAE fA87] of-irh 5, A% melx]
iz o] A& ol vhae] FE AR FHI|LE Felaiz Aolch
grek, kA7) ahe igolela weksgliel, Aol T el Bk 51914
AR Al Fo] hox] Fabs A9, 1 e e we] oz 2 4w
% oleh WA Al 9 W, o wgo) wlad e delet shriet
% A71%w dlste] Ale] Aluade] FAEA] e o el E e
ofo} sz Zolrk. o]2A| a4A] @or, AT Aalais wmA bk
55472 918 wHE oA e Seue Toe wsns sl H 3

.

relative importance of inventions and declare the appropriate patent term.”).

68) W3] A AN B3r|zre] WA ooy, Tashr|ewady, And Az, dddst
o FAeprlefd T, 2016532 A5 |F oFshAl XEEhA] ef oA v 7l
BoaA] e A |y dAe] Fasicke AH).

69) 53H EE5713ke] 55 F 17 Al=glellM Ed F 204 Al aEleme] HAe] T o=
E35]He] Wsto| W&t F: Mark A. Lemley, dn Empirical Study of the Twenty-Year Patent
Term, 22 AIPLA Q.J. 369 (1994).

70) A AAE S HAH B3 717He 245 S A A’ ARl William Nordhaus, Invention,
Growth, and Welfare: A Theoretical Treatment of Technological Change, MIT Press, 1969,
pp. 3-7.

71) Samson Vermont, supra, at 395 (“Thus, the uniformity of the patent term, by itself, is not
a bias against major inventions. The equal length of the patent term is counter-balanced by
the varying scope of the claims. Society ‘pays’ the inventor of an important invention more
in the form of a broader and more valuable monopoly.”).
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= A3 Zlelal EAle 90%E A3lstAl d Aelvh 1d A9 o
W2l 5354, B, 55 g A2rves giuEe] HRE
AdsA ek &, =57k W olelel = W] 3ol 2 o] 82 Ade3t
AAZE WARA =L 14000 o] H o] S A7} SR wl AAR
SO "t 1474 ol=E] o} wu2eflA] dinld A|AL] SHAIE FHold

7142 3 4 ol g2 Bushl ao] slske] SSAEE Beselnm o
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72) Ted Sichelman & Sean O'Connor, Patents As Promoters of Competition: The Guild Origins
of Patent Law in the Venetian Republic, 49 San Diego L. Rev. 1267 (2012).

73) Samson Vermont, supra, at 399-400 (“Therefore, in a world without patents, the number and
quality of inventions would decrease (or at least they would come much later in time).”).

74) AN H]-8-E Foiste] WS She Auh o E Ake] WS ZRbEs Aol AlAlA
H ddAelng 55 B3} glole ANES 37] oA Hck= A4%: V.V. Chari,
Mikhail Golosov, Aleh Tsyvinski, Prizes and patents: Using market signals to provide incentives
for innovations, Journal of Economic Theory 147 (2012) 781, 782.
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A7 0] whe-x] mexut O $ort WYES =

HelE B faiAdes SolAdArt o A st

AR FHS I3 S Ede] Bold AY2 A dlafe] =, e
et AFH o g g A5 % vk B 53Ed2 531 U S3gA
FARALA Al W ]S Frh9) S, A RA FEH S F994 10%-20% Al ~ES
AeetA =1 554 2 S GA FAAES] Fdo]l FolEA Ha 1A
ass 2 W
TS = ghohs A2 ol Aty gtovt aug A =rF AEst

; =
At it 22’k dAA o] fell e A RA £ES Fole A 7FeskA] etk

obol] b o2 whefaiA| Hc}, e, FaTeA] FHA

75) S35 A4z A33
76) (5742 7R ) fEste]) WA AL A BA S LS S Ak

(e}
gebs 4 AAs, TSI ARA, | Al 2014, 215%; 294, <SH AL
Salel ) e AR A e, B4 Als6, L, 2005
77) Lol A A 8} ol mFo] A-SEtefof e = r/]-_. o] “squeeze-play between enablement

and obviousness”. Eli Lilly and Co. v. Actavis Elizabeth LLC, 676 F.Supp.2d 352, 375 (D.N.J.
2009), aff'd in part, rev'd in part on other grounds, 435 Fed. Appx. 917 (Fed. Cir. 2011).
78) ANEER, HFFFHBEARN T —7 > A/ X—= a YRR 1 A > 7P = MEEEFO S,
AA FEFESEWIRET(RIETI), 2014.
<http://www.rieti.go.jp/jp/publications/dp/14j039.pdf>.
79) Samson Vermont, supra, at 392 (“PTO's incentive structure and need for funds are such that
it more or less sells patents for the price of filing and maintenance fees.”).
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81) WA, «qb=r S Sede] AnA Ak TLaw & TechnologyJ A3 A6z,
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uhal 23 Fabgs B WS Af7)Ee Aol aﬂl(ﬂﬂﬂ 3]) o R (=
S 299 = 5AE 9ol ok sk Aol H= Aotk B
i RS R ZRAdo] HolA| etk o= Ay e ARA]
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dZ3tedof 3hi= Aol oldE o 5 gk,

83) WA, k] =, 23F(RlRA o] BAFH =X ¥ 539 8ozl nr) Uiy
2006. 10. 13. A3 20045776 A ] FABIRe] S ANAatal B Aol o e
olzta & 4 9l Aot}

84) 1 A4 2001. 10. 30. A2 995710 HA = ZPHTE of2fRo] B ] o ghrtar Fekgict
W AAER fAlse)

Ha - T LU "}‘ Ha -l 2{; p i % a;_
85) tH Y 2007. 4. 26. A2 20075388 HZA(TZSFEAR)H TS A sk dloll= 53t
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A Common Misconception on Inventive Step (Nonobviousness)
Jurisprudence and Determination of Obvious Extraction

JUNG, Cha-ho*

This paper criticizes that many deciders, such as examiners, judges, expect an
invention to be special, because of the common sense meaning of the Korean
term “specially licensed.” Contemporary patent system does not only allow special
inventions over upper ten percent into patent, but also allow normal inventions
over upper forty percent. Such system is verified by the inventive step
(nonobviousness) jurisprudence. The inventive step jurisprudence, prescribed by
section 29(2) of the Korea Patent Act, is being summarized by two keywords,
“PHOSITA” and “obvious extraction”. There have been some arguments which
proclaim enhancement of inventive step hurdle and allow patents on only special
inventions. This paper finds such arguments are not reasonable under the following
reasons. Firstly, under a higher inventive-step-level system, patent invalidations
would be excessive and as a result R&D activities and patent applications would
be intimidated. Secondly, obvious extraction jurisprudence must be corresponding
with the obvious enablement jurisprudence. Thirdly, practically, there would be
fierce opposition from the patent practitioners. Fourthly, the inventive step system
which patents only big inventions may not embrace improvement inventions by
SMEs. Therefore, a person who decides inventive step, under current jurisprudence,
must be careful against such an attitude under which inventive step of a small
invention is easily disapprved. In addition, this paper criticizes many Supreme
Court decisions, which admitted lack of inventive step on the ground that any
(special) difficulty to extract the invention at issue from prior art is not being
recognized. The correct inventive step jurisprudence is not for the applicant to
prove difficulty of extraction for admitting inventive step, but for the examiner

or invalidity trial requester to prove obvious extraction for negating inventive step.

* Professor, Sungkyunkwan Univ. Law School.
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